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RESIDENTIAL LEASE WITH OPTION
EFFECTIVELY OUTLAWED BY TEXAS LEGISLATURE
HB 1823/SB 629 (the "Act") was passed by the Texas Legislature and signed into law by Governor Perry on June 18, 2005.

The following is the Act with some commentary and explanations referenced:

HB No. 1823/SB 629
AN ACT

Relating to the rights of a purchaser under an executory contract for conveyance of real property.


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:                        

SECTION 1.  
Section 212.0115(c), Local Government Code, is amended to read as follows:


(c)
On the written request of an owner of land, a purchaser of real property under a contract for deed, executory contract, or other executory conveyance, an entity that provides utility service, or the governing body of the municipality, the municipal authority responsible for approving plats shall make the following determinations regarding the owner's land or the land in which the entity or governing body is interested that is located within the jurisdiction of the municipality:



(1)
whether a plat is required under this subchapter for the land; and     



(2)
if a plat is required, whether it has been prepared and whether it has been reviewed and approved by the authority.

SECTION 2.  
Section 5.062, Property Code, is amended by amending Subsections (a) and (b) and adding Subsections (e), (f), and (g) to read as follows:


(a)
This subchapter applies only to a transaction involving an executory contract for conveyance of real property used or to be used as the purchaser's residence or as the residence of a person related to the purchaser within the second degree by consanguinity or affinity, as determined under Chapter 573, Government Code.  For purposes of this subchapter, and only for the purposes of this subchapter:



(1)
[,] a lot measuring one acre or less is presumed to be residential property; and


(2)  
an option to purchase real property that includes or is combined or executed concurrently with a residential lease agreement, together with the lease, is considered an executory contract for conveyance of real property.


(b)
This subchapter does not apply to the following transactions under an executory contract:


(1)
[a transaction involving] the sale of state land; or



(2)
a sale of land by:                                         




(A)
the Veterans' Land Board;                                 




(B)
this state or a political subdivision of this state; or        




(C) 
an instrumentality, public corporation, or other entity created to act on behalf of this state or a political subdivision of this state, including an entity created under Chapter 303, 392, or 394, Local Government Code [under an executory contract].

(e)  
Sections 5.066, 5.067, 5.071, 5.075, 5.081, and 5.082 do not apply to an executory contract described by Subsection (a)(2).*

(f) 
Notwithstanding any other provision of this subchapter, only the following sections apply to an executory contract described by Subsection (a)(2) [a lease with an option] if the term of the contract is three years or less and the purchaser and seller, or the purchaser's or seller's assignee, agent, or affiliate, have not been parties to an executory contract to purchase the property covered by the executory contract for longer than three years:


(1)  
Sections 5.063-5.065; **                                           



(2)  
Section 5.073, ** except for Section 5.073(a)(2); *** and                



(3)  
Sections 5.083 and 5.085. ** 


(g)  
Except as provided by Subsection (b), if Subsection (f) conflicts with another provision of this subchapter, Subsection (f) prevails.
SECTION 3.  
Subchapter D, Chapter 5, Property Code, is amended by adding Section 5.0621 to read as follows:


Sec. 5.0621.  CONSTRUCTION WITH OTHER LAW.


(a)
Except as provided by Subsection (b), the provisions of this subchapter and Chapter 92 apply to the portion of an executory contract described by Section 5.062(a)(2) that is a residential lease agreement.

(b)  
After a tenant exercises an option to purchase leased property under a residential lease described by Subsection (a), Chapter 92 no longer applies to the lease.
SECTION 4.  
Section 5.073, Property Code, is amended to read as follows:     


**Sec. 5.073.  CONTRACT TERMS, CERTAIN WAIVERS PROHIBITED.  [applies to a lease option of less than 3 years]

(a)  

A seller may not include as a term of the executory contract a provision that:



(1)  
imposes an additional late-payment fee that exceeds the lesser of:     




(A)  eight percent of the monthly payment under the contract; or           




(B) the actual administrative cost of processing the late payment;        



(2) 
prohibits the purchaser from pledging the purchaser's interest in the property as security to obtain a loan to place improvements, including utility improvements or fire protection improvements, on the property; [or] *** [does not apply to a lease option of less than 3 years]



(3)
imposes a prepayment penalty or any similar fee if the purchaser elects to pay the entire amount due under the contract before the scheduled payment date under the contract;


(4)
forfeits an option fee or other option payment paid under the contract for a late payment; or


(5)  
increases the purchase price, imposes a fee or charge of any type, or otherwise penalizes a purchaser leasing property with an option to buy the property for requesting repairs or exercising any other right under Chapter 92.


(b)  
A provision of the executory contract that purports to waive a right or exempt a party from a liability or duty under this subchapter is void.
SECTION 5.  
Section 5.077, Property Code, is amended by amending Subsection (c) and adding Subsection (d) to read as follows:


(c)  
A seller who conducts less than two transactions in a 12-month period under this section who fails to comply with Subsection (a) is liable to the purchaser for:


(1) 
liquidated damages in the amount of $100 for each annual statement the seller fails to provide to the purchaser within the time required by Subsection (a); and


(2)  
reasonable attorney's fees.                                       


(d)  
A seller who conducts two or more transactions in a 12-month period under this section who fails to comply with Subsection (a) is liable to the purchaser for:



(1)  
liquidated damages in the amount of $250 a day for each day after January 31 that the seller fails to provide the purchaser with the statement, but not to exceed the fair market value of the property; and



(2)  
reasonable attorney's fees.    

SECTION 6.  
Subchapter D, Chapter 5, Property Code, is amended by adding Sections 5.081 through 5.085 to read as follows:


*Sec. 5.081.  RIGHT TO CONVERT CONTRACT.  [does not apply to a lease and option].  


(a)  
A purchaser, at any time and without paying penalties or charges of any kind, is entitled to convert the purchaser's interest in property under an executory contract into recorded, legal title in accordance with this section.

(b)  
If the purchaser tenders to the seller an amount of money equal to the balance of the total amount owed by the purchaser to the seller under the executory contract, the seller shall transfer to the purchaser recorded, legal title of the property covered by the contract.

(c)  
Subject to Subsection (d), if the purchaser delivers to the seller of property covered by an executory contract a promissory note that is equal in amount to the balance of the total amount owed by the purchaser to the seller under the contract and that contains the same interest rate, due dates, and late fees as the contract:


(1)  
the seller shall execute a deed containing any warranties required by the contract and conveying to the purchaser recorded, legal title of the property; and


(2)  
the purchaser shall simultaneously execute a deed of trust that:



(A)  
contains the same terms as the contract regarding the purchaser's and seller's duties concerning the property;



(B)  
secures the purchaser's payment and performance under the promissory note and deed of trust; and



(C) 
conveys the property to the trustee, in trust, and confers on the trustee the power to sell the property if the purchaser defaults on the promissory note or the terms of the deed of trust.

(d)  
On or before the 10th day after the date the seller receives a promissory note under Subsection (c) that substantially complies with that subsection, the seller shall:


(1)  
deliver to the purchaser a written explanation that legally justifies why the seller refuses to convert the purchaser's interest into recorded, legal title under Subsection (c); or


(2) 
communicate with the purchaser to schedule a mutually agreeable day and time to execute the deed and deed of trust under Subsection (c).

(e)  
A seller who violates this section is liable to the purchaser in the same manner and amount as a seller who violates Section 5.079 is liable to a purchaser.  [$250 per day from day 31 until day 90.  $500 per day after 90 days]  This subsection does not limit or affect any other rights or remedies a purchaser has under other law.

(f) 
On the last date that all of the conveyances described by Subsections (b) and (c) are executed, the executory contract:


(1)  
is considered completed; and                                      



(2)  
has no further effect.                                            


(g) 
The appropriate use of forms published by the Texas Real Estate Commission for transactions described by this section constitutes compliance with this section.

*Sec. 5.082.  REQUEST FOR BALANCE AND TRUSTEE.  [does not apply to a lease and option].

(a)  
A purchaser under an executory contract, on written request, is entitled to receive the following information from the seller:



(1)  
as of the date of the request or another date specified by the purchaser, the amount owed by the purchaser under the contract; and


(2)  
if applicable, the name and address of the seller's desired trustee for a deed of trust to be executed under Section 5.081.

(b)  
On or before the 10th day after the date the seller receives from the purchaser a written request for information described by Subsection (a), the seller shall provide to the purchaser a written statement of the requested information.

(c)  
If the seller does not timely respond to a request made under this section, the purchaser may:


(1) 
determine or pay the amount owed under the contract, including determining the amount necessary for a promissory note under Section 5.081; and



(2) 
if applicable, select a trustee for a deed of trust under Section 5.081.


(d)  
For purposes of Subsection (c)(2), a purchaser must select a trustee that lives or has a place of business in the same county where the property covered by the executory contract is located.


(e)  
Not later than the 20th day after the date a seller receives notice of an amount determined by a purchaser under Subsection (c)(1), the seller may contest that amount by sending a written objection to the purchaser.  An objection under this subsection must:



(1)  
be sent to the purchaser by regular and certified mail;         



(2)  
include the amount the seller claims is the amount owed under the contract; and



(3)  
be based on written records kept by the seller or the seller's agent that were maintained and regularly updated for the entire term of the executory contract.

**Sec. 5.083.  RIGHT TO CANCEL CONTRACT FOR IMPROPER PLATTING.  [applies to a lease option of less than 3 years]
(a)  
Except as provided by Subsection (c), in addition to other rights or remedies provided by law, the purchaser may cancel and rescind an executory contract at any time if the purchaser learns that the seller has not properly subdivided or platted the property that is covered by the contract in accordance with state and local law.  A purchaser canceling and rescinding a contract under this subsection must:



(1) 
deliver a signed, written notice of the cancellation and rescission to the seller in person; or



(2) 
send a signed, written notice of the cancellation and rescission to the seller by telegram or certified or registered mail, return receipt requested.


(b)  
If the purchaser cancels the contract as provided under Subsection (a), the seller, not later than the 10th day after the date the seller receives the notice of cancellation and rescission, shall:



(1) 
deliver in person or send by telegram or certified or registered mail, return receipt requested, to the purchaser a signed, written notice that the seller intends to subdivide or plat the property properly; or



(2) 
return to the purchaser all payments of any kind made to the seller under the contract and reimburse the purchaser for:




(A) 
any payments the purchaser made to a taxing authority for the property; and




(B)  
the value of any improvements made to the property by the purchaser.


(c)
A purchaser may not exercise the purchaser's right to cancel and rescind an executory contract under this section if, on or before the 90th day after the date the purchaser receives the seller's notice under Subsection (b)(1), the seller:



(1)
properly subdivides or plats the property; and       



(2)
delivers in person or sends by telegram or certified or registered mail, return receipt requested, to the purchaser a signed, written notice evidencing that the property has been subdivided or platted in accordance with state and local law.


(d)  
The seller may not terminate the purchaser's possession of the property covered by the contract being canceled and rescinded before the seller pays the purchaser any money to which the purchaser is entitled under Subsection (b).

Sec. 5.084.  RIGHT TO DEDUCT.  If a seller is liable to a purchaser under this subchapter, the purchaser, without taking judicial action, may deduct the amount owed to the purchaser by the seller from any amounts owed to the seller by the purchaser under the terms of an executory contract.

**Sec. 5.085.  FEE SIMPLE TITLE REQUIRED; MAINTENANCE OF FEE SIMPLE TITLE.  [applies to a lease option of less than 3 years]

(a)  
A potential seller may not execute an executory contract with a potential purchaser if the seller does not own the property in fee simple free from any liens or other encumbrances.


(b)
Except as provided by this subsection, a seller, or the seller's heirs or assigns, must maintain fee simple title free from any liens or other encumbrances to property covered by an executory contract for the entire duration of the contract.  This subsection does not apply to a lien or encumbrance placed on the property that is:



(1)  
placed on the property because of the conduct of the purchaser; 



(2) 
agreed to by the purchaser as a condition of a loan obtained to place improvements on the property, including utility or fire protection improvements; or



(3) 
placed on the property by the seller prior to the execution of the contract in exchange for a loan used only to purchase the property if:




(A)
the seller, not later than the third day before the date the contract is executed, notifies the purchaser in a separate written disclosure:





(i)
of the name, address, and phone number of the lienholder or, if applicable, servicer of the loan;





(ii)  
of the loan number and outstanding balance of the loan;      





(iii)
of the monthly payments due on the loan and the due date of those payments; and





(iv)
in 14-point type that, if the seller fails to make timely payments to the lienholder, the lienholder may attempt to collect the debt by foreclosing on the lien and selling the property at a foreclosure sale;




(B)  
the lien:     





(i)  
is attached only to the property sold to the purchaser under the contract; and





(ii)  
secures indebtedness that, at no time, is or will be greater in amount than the amount of the total outstanding balance owed by the purchaser under the executory contract;




(C)  
the lienholder:   





(i)
does not prohibit the property from being encumbered by an executory contract; and





(ii)
consents to verify the status of the loan on request of the purchaser and to accept payments directly from the purchaser if the seller defaults on the loan; and




(D)
the following covenants are placed in the executory contract:  





(i)
a covenant that obligates the seller to make timely payments on the loan and to give monthly statements to the purchaser reflecting the amount paid to the lienholder, the date the lienholder receives the payment, and the information described by Paragraph (A);





(ii)
a covenant that obligates the seller, not later than the third day the seller receives or has actual knowledge of a document or an event described by this subparagraph, to notify the purchaser in writing in 14-point type that the seller has been sent a notice of default, notice of acceleration, or notice of foreclosure or has been sued in connection with a lien on the property and to attach a copy of all related documents received to the written notice; and





(iii)
a covenant that warrants that if the seller does not make timely payments on the loan or any other indebtedness secured by the property, the purchaser may, without notice, cure any deficiency with a lienholder directly and deduct from the total outstanding balance owed by the purchaser under the executory contract, without the necessity of judicial action, 150 percent of any amount paid to the lienholder.


(c)  
A violation of this section:    



(1)  
is a false, misleading, or deceptive act or practice within the meaning of Section 17.46, Business & Commerce Code, and is actionable in a public or private suit brought under Subchapter E, Chapter 17, Business & Commerce Code; and



(2)
in addition to other rights or remedies provided by law, entitles the purchaser to cancel and rescind the executory contract and receive from the seller:




(A)
the return of all payments of any kind made to the seller under the contract; and




(B)
reimbursement for:         





(i)
any payments the purchaser made to a taxing authority for the property; and





(ii)
the value of any improvements made to the property by the purchaser.


(d)
A seller is not liable under this section if:         



(1)
a lien is placed on the property by a person other than the seller; and



(2)
not later than the 30th day after the date the seller receives notice of the lien, the seller takes all steps necessary to remove the lien and has the lien removed from the property.

SECTION 7.  


(a)
Section 5.062, Property Code, as amended by this Act, and Section 5.0621, Property Code, as added by this Act, apply to an executory contract for conveyance entered into on or after January 1, 2006.

(b)
Section 5.073, Property Code, as amended by this Act, applies only to an executory contract for conveyance that was entered into on or after the effective date of this Act.  An executory contract that was entered into before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and the former law is continued in effect for that purpose.


(c)
Sections 5.081 and 5.082, Property Code, as added by this Act, apply to a conversion of title initiated or a request for information made on or after the effective date of this Act, regardless of the date on which the purchaser and seller entered into the executory contract that is the subject of the conversion or request.


(d)
Section 5.083, Property Code, as added by this Act, applies only to a seller's failure or refusal to subdivide or plat real property on or after the effective date of this Act, regardless of the date on which the purchaser and seller entered into the executory contract covering the property that is improperly subdivided or platted.

(e)
Section 5.084, Property Code, as added by this Act, applies to the computation of any amount owed to the seller by the purchaser under the terms of an executory contract on or after the effective date of this Act, regardless of the date on which the purchaser and seller entered into the executory contract.

(f)  
Section 5.085, Property Code, as added by this Act, applies only to an executory contract for conveyance that is entered into on or after the effective date of this Act.  An executory contract for conveyance that is entered into before the effective date of this Act is covered by the law in effect at the time the contract was entered into, and that law is continued in effect for that purpose.

SECTION 8.  
This Act takes effect September 1, 2005.                           

______________________________             ______________________________

President of the Senate                                  Speaker of the House      


I certify that H.B. No. 1823 was passed by the House on May 12, 2005, by a non-record vote; and that the House concurred in Senate amendments to H.B. No. 1823 on May 26, 2005, by a non-record vote.

                                                  ______________________________

                                                  Chief Clerk of the House   

I certify that H.B. No. 1823 was passed by the Senate, with amendments, on May 24, 2005, by the following vote:  Yeas 30, Nays 1.

______________________________

Secretary of the Senate   

APPROVED:__________________



   Date                                                         

____________________________________                                              

Governor                                                       

What follows below is the Executory Contract Statute as it existed prior to the 79th Texas Legislature enactment of the Act, HB 1823/SB 629:

SUBCHAPTER D. EXECUTORY CONTRACT FOR CONVEYANCE

§ 5.061.  DEFINITION.  In this subchapter, "default" means the failure to:


(1)
make a timely payment;  or


(2)
comply with a term of an executory contract.                             

Added by Acts 1995, 74th Leg., ch. 994, § 2, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.065 and amended by Act 2001, 77th Leg., ch. 693, § 1, Sept. 1, 2001.

§ 5.062.  APPLICABILITY.


(a)
This subchapter applies only to a transaction involving an executory contract for conveyance of real property used or to be used as the purchaser's residence or as the residence of a person related to the purchaser within the second degree by consanguinity or affinity, as determined under Chapter 573, Government Code.  For purposes of this subchapter, a lot measuring one acre or less is presumed to be residential property.


(b)
This subchapter does not apply to a transaction involving the sale of state land or a sale of land by the Veterans' Land Board under an executory contract.


(c)
This subchapter does not apply to an executory contract that provides for the delivery of a deed from the seller to the purchaser within 180 days of the date of the final execution of the executory contract.


(d)
Section 5.066 and Sections 5.068-5.080 do not apply to a transaction involving an executory contract for conveyance if the purchaser of the property:



(1)
is related to the seller of the property within the second degree by consanguinity or affinity, as determined under Chapter 573, Government Code;  and



(2)
has waived the applicability of those sections in a written agreement. 

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.091 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

**§ 5.063.  NOTICE.  [applies to a lease option of less than 3 years]


(a)
Notice under Section 5.064 must be in writing and must be delivered by registered or certified mail, return receipt requested.  The notice must be conspicuous and printed in 14-point boldface type or 14-point uppercase typewritten letters, and must include on a separate page the statement:

YOU ARE NOT COMPLYING WITH THE TERMS OF THE CONTRACT TO BUY YOUR PROPERTY. UNLESS YOU TAKE THE ACTION SPECIFIED IN THIS NOTICE BY (date) THE SELLER HAS THE RIGHT TO TAKE POSSESSION OF YOUR PROPERTY.

NOTICE


(b)
The notice must also:                                                     



(1)
identify and explain the remedy the seller intends to enforce;         



(2)
if the purchaser has failed to make a timely payment, specify:         




(A)
the delinquent amount, itemized into principal and interest;          




(B)
any additional charges claimed, such as late charges or attorney's fees;  and




(C)
the period to which the delinquency and additional charges relate;  and



(3)
if the purchaser has failed to comply with a term of the contract, identify the term violated and the action required to cure the violation.


(c)
Notice by mail is given when it is mailed to the purchaser's residence or place of business. The affidavit of a person knowledgeable of the facts to the effect that notice was given is prima facie evidence of notice in an action involving a subsequent bona fide purchaser for value if the purchaser is not in possession of the real property and if the stated time to avoid the forfeiture has expired.  A bona fide subsequent purchaser for value who relies upon the affidavit under this subsection shall take title free and clear of the contract.

Acts 1983, 68th Leg., p. 3485, ch. 576, § 1, eff. Jan. 1, 1984.  Amended by Acts 1993, 73rd Leg., ch. 444, § 1, eff. Sept. 1, 1993;  Acts 1995, 74th Leg., ch. 994, § 2, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.062 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

**§ 5.064.  SELLER'S REMEDIES ON DEFAULT.  [applies to a lease option of less than 3 years]  A seller may enforce the remedy of rescission or of forfeiture and acceleration against a purchaser in default under an executory contract for conveyance of real property only if:



(1)
the seller notifies the purchaser of:                                    




(A)
the seller's intent to enforce a remedy under this section;  and      




(B)
the purchaser's right to cure the default within the 30-day period described by Section 5.065;



(2)
the purchaser fails to cure the default within the 30-day period described by Section 5.065;  and



(3)
Section 5.066 does not apply.                                            

Acts 1983, 68th Leg., p. 3484, ch. 576, § 1, eff. Jan. 1, 1984.  Amended by Acts 1995, 74th Leg., ch. 994, § 2, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.061 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.  Amended by Acts 2003, 78th Leg., ch. 959, § 1, eff. Sept. 1, 2003.

**§ 5.065.  RIGHT TO CURE DEFAULT.  [applies to a lease option of less than 3 years]  Notwithstanding an agreement to the contrary, a purchaser in default under an executory contract for the conveyance of real property may avoid the enforcement of a remedy described by Section 5.064 by complying with the terms of the contract on or before the 30th day after the date notice is given under that section.

Acts 1983, 68th Leg., p. 3485, ch. 576, § 1, eff. Jan. 1, 1984. Amended by Acts 1995, 74th Leg., ch. 994, § 2, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.063 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.  Amended by Acts 2003, 78th Leg., ch. 959, § 2, eff. Sept. 1, 2003.

*§ 5.066.  EQUITY PROTECTION; SALE OF PROPERTY [does not apply to a lease and option].


(a)
If a purchaser defaults after the purchaser has paid 40 percent or more of the amount due or the equivalent of 48 monthly payments under the executory contract, the seller is granted the power to sell, through a trustee designated by the seller, the purchaser's interest in the property as provided by this section.  The seller may not enforce the remedy of rescission or of forfeiture and acceleration.


(b)
The seller shall notify a purchaser of a default under the contract and allow the purchaser at least 60 days after the date notice is given to cure the default.  The notice must be provided as prescribed by Section 5.063 except that the notice must substitute the following statement:

YOU ARE NOT COMPLYING WITH THE TERMS OF THE CONTRACT TO BUY YOUR PROPERTY. UNLESS YOU TAKE THE ACTION SPECIFIED IN THIS NOTICE BY (date) A TRUSTEE DESIGNATED BY THE SELLER HAS THE RIGHT TO SELL YOUR PROPERTY AT A PUBLIC AUCTION.

NOTICE


(c)
The trustee or a substitute trustee designated by the seller must post, file, and serve a notice of sale and the county clerk shall record and maintain the notice of sale as prescribed by Section 51.002.  A notice of sale is not valid unless it is given after the period to cure has expired.


(d)
The trustee or a substitute trustee designated by the seller must conduct the sale as prescribed by Section 51.002.  The seller must:



(1)
convey to a purchaser at a sale conducted under this section fee simple title to the real property;  and



(2)
warrant that the property is free from any encumbrance.                


(e)
The remaining balance of the amount due under the executory contract is the debt for purposes of a sale under this section.  If the proceeds of the sale exceed the debt amount, the seller shall disburse the excess funds to the purchaser under the executory contract.  If the proceeds of the sale are insufficient to extinguish the debt amount, the seller's right to recover the resulting deficiency is subject to Sections 51.003, 51.004, and 51.005 unless a provision of the executory contract releases the purchaser under the contract from liability.


(f)
The affidavit of a person knowledgeable of the facts that states that the notice was given and the sale was conducted as provided by this section is prima facie evidence of those facts. A purchaser for value who relies on an affidavit under this subsection acquires title to the property free and clear of the executory contract.


(g)
If a purchaser defaults before the purchaser has paid 40 percent of the amount due or the equivalent of 48 monthly payments under the executory contract, the seller may enforce the remedy of rescission or of forfeiture and acceleration of the indebtedness if the seller complies with the notice requirements of Sections 5.063 and 5.064.

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.101 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

*§ 5.067.  PLACEMENT OF LIEN FOR UTILITY SERVICE.  [does not apply to a lease and option].  Notwithstanding any terms of a contract to the contrary, the placement of a lien for the reasonable value of improvements to residential real estate for purposes of providing utility service to the property shall not constitute a default under the terms of an executory contract for the purchase of the real property.

Added by Acts 1991, 72nd Leg., ch. 743, § 1, eff. Sept. 1, 1991. Amended by Acts 1995, 74th Leg., ch. 994, § 2, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.064 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

§ 5.068.  FOREIGN LANGUAGE REQUIREMENT.  If the negotiations that precede the execution of an executory contract are conducted primarily in a language other than English, the seller shall provide a copy in that language of all written documents relating to the transaction, including the contract, disclosure notices, annual accounting statements, and a notice of default required by this subchapter.

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.093 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

§ 5.069.  SELLER'S DISCLOSURE OF PROPERTY CONDITION.


(a)
Before an executory contract is signed by the purchaser, the seller shall provide the purchaser with:



(1)
a survey, which was completed within the past year, or plat of a current survey of the real property;



(2)
a legible copy of any document that describes an encumbrance or other claim, including a restrictive covenant or easement, that affects title to the real property;  and



(3)
a written notice, which must be attached to the contract, informing the purchaser of the condition of the property that must, at a minimum, be executed by the seller and purchaser and read substantially similar to the following:

WARNING

IF ANY OF THE ITEMS BELOW HAVE NOT BEEN CHECKED, YOU MAY NOT BE ABLE TO LIVE ON THE PROPERTY.

SELLER'S DISCLOSURE NOTICE

CONCERNING THE PROPERTY AT (street address or legal description and city)   

THIS DOCUMENT STATES CERTAIN APPLICABLE FACTS ABOUT THE PROPERTY YOU ARE CONSIDERING PURCHASING.

CHECK ALL THE ITEMS THAT ARE APPLICABLE OR TRUE:                              

_____  The property is in a recorded subdivision.                             

_____  The property has water service that provides potable water.            

_____  The property has sewer service.                                        

_____  The property has been approved by the appropriate municipal, county, or state agency for installation of a septic system.

_____  The property has electric service.                                     

_____  The property is not in a floodplain.                                   

_____  The roads to the boundaries of the property are paved and maintained by:


_____  the seller;                                                             


_____  the owner of the property on which the road exists;                     


_____  the municipality;                                                       


_____  the county; or                                                          


_____  the state.                                                              

_____  No individual or entity other than the seller:                         



(1)  owns the property;                                                       



(2)  has a claim of ownership to the property; or                             



(3)  has an interest in the property.                                         

_____  No individual or entity has a lien filed against the property.       

_____  There are no restrictive covenants, easements, or other title exceptions or encumbrances that prohibit construction of a house on the property.

NOTICE:  SELLER ADVISES PURCHASER TO:                                         


  (1)
OBTAIN A TITLE ABSTRACT OR TITLE COMMITMENT COVERING THE PROPERTY AND HAVE THE ABSTRACT OR COMMITMENT REVIEWED BY AN ATTORNEY BEFORE SIGNING A CONTRACT OF THIS TYPE; AND                   


  (2)
PURCHASE AN OWNER'S POLICY OF TITLE INSURANCE COVERING THE PROPERTY.

_____________________________             ______________________________                                                                                                                                                                                                                                                                                                                                           

(Date)                                                         (Signature of Seller)                                                                                                                                                                                                                                                                                                                                                    

_____________________________             ______________________________                                                                                                                                                                                                                                                                                                                                           

(Date)                                                         (Signature of Purchaser)                                                                                                                                                                                                                                                                                                                                                    


(b)
If the property is not located in a recorded subdivision, the seller shall provide the purchaser with a separate disclosure form stating that utilities may not be available to the property until the subdivision is recorded as required by law.

(c)
If the seller advertises property for sale under an executory contract, the advertisement must disclose information regarding the availability of water, sewer, and electric service.

(d)
The seller's failure to provide information required by this section:   



(1)
is a false, misleading, or deceptive act or practice within the meaning of Section 17.46, Business & Commerce Code, and is actionable in a public or private suit brought under Subchapter E, Chapter 17, Business & Commerce Code;  and



(2)
entitles the purchaser to cancel and rescind the executory contract and receive a full refund of all payments made to the seller.


(e)
Subsection (d) does not limit the purchaser's remedy against the seller for other false, misleading, or deceptive acts or practices actionable in a suit brought under Subchapter E, Chapter 17, Business & Commerce Code.

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.094 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

§ 5.070.  SELLER'S DISCLOSURE OF TAX PAYMENTS AND INSURANCE COVERAGE.


(a)
Before an executory contract is signed by the purchaser, the seller shall provide the purchaser with:



(1)
a tax certificate from the collector for each taxing unit that collects taxes due on the property as provided by Section 31.08, Tax Code;  and



(2)
a legible copy of any insurance policy, binder, or other evidence relating to the property that indicates:




(A)
the name of the insurer and the insured;                                




(B)
a description of the property insured;  and                             




(C)
the amount for which the property is insured.                           


(b)
The seller's failure to provide information required by this section:   



(1)
is a false, misleading, or deceptive act or practice within the meaning of Section 17.46, Business & Commerce Code, and is actionable in a public or private suit brought under Subchapter E, Chapter 17, Business & Commerce Code; and



(2)
entitles the purchaser to cancel and rescind the executory contract and receive a full refund of all payments made to the seller.


(c)
Subsection (b) does not limit the purchaser's remedy against the seller for other false, misleading, or deceptive acts or practices actionable in a suit brought under Subchapter E, Chapter 17, Business & Commerce Code.

Added by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.           

*§ 5.071.  SELLER'S DISCLOSURE OF FINANCING TERMS.  [does not apply to a lease and option].  Before an executory contract is signed by the purchaser, the seller shall provide to the purchaser a written statement that 

specifies:



(1)
the purchase price of the property;                                      



(2)
the interest rate charged under the contract;                            



(3)
the dollar amount, or an estimate of the dollar amount if the interest rate is variable, of the interest charged for the term of the contract;



(4)
the total amount of principal and interest to be paid under the contract;



(5)
the late charge, if any, that may be assessed under the contract;  and 



(6)
the fact that the seller may not charge a prepayment penalty or any similar fee if the purchaser elects to pay the entire amount due under the contract before the scheduled payment date under the contract.

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.095 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

§ 5.072.  ORAL AGREEMENTS PROHIBITED.


(a)
An executory contract is not enforceable unless the contract is in writing and signed by the party to be bound or by that party's authorized representative.


(b)
The rights and obligations of the parties to a contract are determined solely from the written contract, and any prior oral agreements between the parties are superseded by and merged into the contract.


(c)
An executory contract may not be varied by any oral agreements or discussions that occur before or contemporaneously with the execution of the contract.


(d)
The seller shall include in a separate document or in a provision of the contract a statement printed in 14-point boldfaced type or 14-point uppercase typewritten letters that reads substantially similar to the following:

THIS EXECUTORY CONTRACT REPRESENTS THE FINAL AGREEMENT BETWEEN THE SELLER AND PURCHASER AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES. THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.

____________________________                 ____________________________

(Date)                                                           (Signature of Seller)

____________________________                 ____________________________

(Date)                                                           (Signature of Purchaser)


(e)
The seller's failure to provide the notice required by this section:    



(1)
is a false, misleading, or deceptive act or practice within the meaning of Section 17.46, Business & Commerce Code, and is actionable in a public or private suit brought under Subchapter E, Chapter 17, Business & Commerce Code;  and



(2)
entitles the purchaser to cancel and rescind the executory contract and receive a full refund of all payments made to the seller.


(f)
Subsection (e) does not limit the purchaser's remedy against the seller for other false, misleading, or deceptive acts or practices actionable in a suit brought under Subchapter E, Chapter 17, Business & Commerce Code.

Added by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.           

§ 5.073.  CONTRACT TERMS PROHIBITED.  A seller may not include as a term of the executory contract a provision that:



(1)
imposes an additional late-payment fee that exceeds the lesser of:     




(A)
eight percent of the monthly payment under the contract;  or          

(B)
the actual administrative cost of processing the late payment;        



(2)
prohibits the purchaser from pledging the purchaser's interest in the property as security to obtain a loan to place improvements, including utility improvements or fire protection improvements, on the property;  or



(3)
imposes a prepayment penalty or any similar fee if the purchaser elects to pay the entire amount due under the contract before the scheduled payment date under the contract.

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.096 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

§ 5.074.  PURCHASER'S RIGHT TO CANCEL CONTRACT WITHOUT CAUSE.


(a)
In addition to other rights or remedies provided by law, the purchaser may cancel and rescind an executory contract for any reason by sending by telegram or certified or registered mail, return receipt requested, or by delivering in person a signed, written notice of cancellation to the seller not later than the 14th day after the date of the contract.


(b)
If the purchaser cancels the contract as provided by Subsection (a), the seller shall, not later than the 10th day after the date the seller receives the purchaser's notice of cancellation:



(1)
return to the purchaser the executed contract and any property exchanged or payments made by the purchaser under the contract;  and



(2)
cancel any security interest arising out of the contract.              


(c)
The seller shall include in immediate proximity to the space reserved in the executory contract for the purchaser's signature a statement printed in 14-point boldface type or 14-point uppercase typewritten letters that reads substantially similar to the following:

YOU, THE PURCHASER, MAY CANCEL THIS CONTRACT AT ANY TIME DURING THE NEXT TWO WEEKS. THE DEADLINE FOR CANCELING THE CONTRACT IS (date).  THE ATTACHED NOTICE OF CANCELLATION EXPLAINS THIS RIGHT.


(d)
The seller shall provide a notice of cancellation form to the purchaser at the time the purchaser signs the executory contract that is printed in 14-point boldface type or 14-point uppercase typewritten letters and that reads substantially similar to the following:


(date of contract)                                                             

NOTICE OF CANCELLATION

YOU MAY CANCEL THE EXECUTORY CONTRACT FOR ANY REASON WITHOUT 

ANY PENALTY OR OBLIGATION BY (date).


(1)
YOU MUST SEND BY TELEGRAM OR CERTIFIED OR REGISTERED MAIL, RETURN RECEIPT REQUESTED, OR DELIVER IN PERSON A SIGNED AND DATED COPY OF THIS CANCELLATION NOTICE OR ANY OTHER WRITTEN NOTICE TO (Name of Seller) AT (Seller's Address) BY (date).


(2)
THE SELLER SHALL, NOT LATER THAN THE 10TH DAY AFTER THE DATE THE SELLER RECEIVES YOUR CANCELLATION NOTICE:



(A)
RETURN THE EXECUTED CONTRACT AND ANY PROPERTY EXCHANGED OR PAYMENTS MADE BY YOU UNDER THE CONTRACT;  AND



(B)
CANCEL ANY SECURITY INTEREST ARISING OUT OF THE CONTRACT.             

I ACKNOWLEDGE RECEIPT OF THIS NOTICE OF CANCELLATION FORM.                    

_________________________                            _________________________

(Date)                                                                    (Purchaser's Signature)               

I HEREBY CANCEL THIS CONTRACT.                                                

_________________________                            _________________________

(Date)                                                                    (Purchaser's Signature)               


(e)
The seller may not request the purchaser to sign a waiver of receipt of the notice of cancellation form required by this section.

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.097 by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

*§ 5.075.  PURCHASER'S RIGHT TO PLEDGE INTEREST IN PROPERTY ON CONTRACTS ENTERED INTO BEFORE SEPTEMBER 1, 2001.  [does not apply to a lease and option].


(a)
On an executory contract entered into before September 1, 2001 , a purchaser may pledge the interest in the property, which accrues pursuant to Section 5.066, only to obtain a loan for improving the safety of the property or any improvements on the property.


(b)
Loans that improve the safety of the property and improvements on the property include loans for:



(1)
improving or connecting a residence to water service;                  



(2)
improving or connecting a residence to a wastewater system;            



(3)
building or improving a septic system;                                   



(4)
structural improvements in the residence;  and                           



(5)
improved fire protection.                                                

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.098 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

§ 5.076.  RECORDING REQUIREMENTS.


(a)
Except as provided by Subsection (b), the seller shall record the executory contract, including the attached disclosure statement required by Section 5.069, as prescribed by Title 3 on or before the 30th day after the date the contract is executed.


(b)
Section 12.002(c) does not apply to an executory contract filed for record under this section.


(c)
If the executory contract is terminated for any reason, the seller shall record the instrument that terminates the contract.


(d)
The county clerk shall collect the filing fee prescribed by Section 118.011, Local Government Code.

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.099 and amended Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

§ 5.077.  ANNUAL ACCOUNTING STATEMENT.


(a)
The seller shall provide the purchaser with an annual statement in January of each year for the term of the executory contract.  If the seller mails the statement to the purchaser, the statement must be postmarked not later than January 31.


(b)
The statement must include the following information:                     



(1)
the amount paid under the contract;                                      



(2)
the remaining amount owed under the contract;                            



(3)
the number of payments remaining under the contract;                   



(4)
the amounts paid to taxing authorities on the purchaser's behalf if collected by the seller;



(5)
the amounts paid to insure the property on the purchaser's behalf if collected by the seller;



(6)
if the property has been damaged and the seller has received insurance proceeds, an accounting of the proceeds applied to the property;  and



(7)
if the seller has changed insurance coverage, a legible copy of the current policy, binder, or other evidence that satisfies the requirements of Section 5.070(a)(2).


(c)
A seller who fails to comply with Subsection (a) is liable to the purchaser for:



(1)
liquidated damages in the amount of $250 a day for each day after January 31 that the seller fails to provide the purchaser with the statement; and



(2)
reasonable attorney's fees .                                             

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.100 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

§ 5.078.  DISPOSITION OF INSURANCE PROCEEDS.


(a)
The named insured under an insurance policy, binder, or other coverage relating to property subject to an executory contract for the conveyance of real property shall inform the insurer, not later than the 10th day after the date the coverage is obtained or the contract executed, whichever is later, of:



(1)
the executory contract for conveyance and the term of the contract; and



(2)
the name and address of the other party to the contract.


(b)
An insurer who disburses proceeds under an insurance policy, binder, or other coverage relating to property that has been damaged shall issue the proceeds jointly to the purchaser and the seller designated in the contract.

(c)
If proceeds under an insurance policy, binder, or other coverage are disbursed, the purchaser and seller shall ensure that the proceeds are used to repair, remedy, or improve the condition on the property.


(d)
The failure of a seller or purchaser to comply with Subsection (c) is a false, misleading, or deceptive act or practice within the meaning of Section 17.46, Business & Commerce Code, and is actionable in a public or private suit brought under Subchapter E, Chapter 17, Business & Commerce Code.


(e)
Subsection (d) does not limit either party's remedy for other false, misleading, or deceptive acts or practices actionable in a suit brought under Subchapter E, Chapter 17, Business & Commerce Code.

Added by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.           

§ 5.079.  TITLE TRANSFER.


(a)
The seller shall transfer recorded, legal title of the property covered by the executory contract to the purchaser not later than the 30th day after the date the seller receives the purchaser's final payment due under the contract.


(b)
A seller who violates Subsection (a) is liable to the purchaser for:    



(1)
liquidated damages in the amount of:                                     




(A)
$250 a day for each day the seller fails to transfer the title to the purchaser during the period that begins the 31st day and ends the 90th day after the date the seller receives the purchaser's final payment due under the contract; and

(B)
$500 a day for each day the seller fails to transfer title to the purchaser after the 90th day after the date the seller receives the purchaser's final payment due under the contract;  and



(2)
reasonable attorney's fees.                                              


(c)
If a person to whom a seller's property interest passes by will or intestate succession is required to obtain a court order to clarify the person's status as an heir or to clarify the status of the seller or the property before the person may convey good and indefeasible title to the property, the court in which the action is pending may waive payment of the liquidated damages and attorney's fees under Subsection (b) if the court finds that the person is pursuing the action to establish good and indefeasible title with reasonable diligence.


(d)
In this section, "seller" includes a successor, assignee, personal representative, executor, or administrator of the seller.

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.102 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

§ 5.080.  LIABILITY FOR DISCLOSURES.  For purposes of this subchapter, a disclosure required by this subchapter that is made by a seller's agent is a disclosure made by the seller.

Added by Acts 1995, 74th Leg., ch. 994, § 3, eff. Sept. 1, 1995.  Renumbered from V.T.C.A., Property Code § 5.103 and amended by Acts 2001, 77th Leg., ch. 693, § 1, eff. Sept. 1, 2001.

HISTORY AND BACKGROUND OF THE LEASE OPTION STATUTE: 

First: What is an executory contract?
An executory contract is any bilateral contract that has not been fully performed (a pending contract that has not closed).
If the contract is bi-lateral, both parties have obligations to perform under the contract.
An executory contract (without reference to the Texas statutory definition) includes a typical contract to sell and to purchase real estate.
THE DUE ON SALE CLAUSE IN A TEXAS DEED OF TRUST

" SEQ CHAPTER \h \r 1If Grantor [Borrower] transfers any part of the Property without Lender’s prior written consent, Lender may declare the debt secured by this deed of trust immediately payable and invoke any remedies provided in this deed of trust for default. If the Property is residential real property containing fewer than five dwelling units or a residential manufactured home occupied by Grantor [Borrower], exceptions to this provision are limited to (a) a subordinate lien or encumbrance that does not transfer rights of occupancy of the Property; (b) creation of a purchase-money security interest for household appliances; (c) transfer by devise, descent, or operation of law on the death of a co-Grantor; (d) grant of a leasehold interest of three years or less without an option to purchase; (e) transfer to a spouse or children of Grantor or between co-Grantors; (f) transfer to a relative of Grantor on Grantor’s death; and (g) transfer to an inter vivos trust in which Grantor is and remains a beneficiary and occupant of the Property."
Before the “due-on-sale” clause came into existence in mortgage instruments in the early 1970s, investors could buy real property utilizing a corporate entity or some other legal entity which provided limited liability to the investor, and take title to the property being acquired, subject to the debt, without assuming the debt.

But the advent of the “due-on-sale” clause, which later evolved into a “due-on-transfer” clause, created a dilemma for many an investor, because the holder of an existing note secured by a mortgage or deed of trust had the right to call the entire principal balance immediately due and payable upon the transfer of any interest in the property by the owner to a new owner.  The due-on-sale clause is only a right to call the note due, which may be exercised at the option of the holder of the note if an interest in the property is transferred.  But it is not an automatic or self-executing right.  The lender will typically call the note due only if the rate of interest in the note is lower than the current market rate of interest.  Occasionally there are note holders which wish to immediately recover their principal balance to be able to make other investments, regardless of the fact that the current market rate of interest is lower than the rate of interest being earned on the existing note.  But as a general rule, most institutional note holders have large portfolios which are serviced by companies which specialize in the collection of mortgage notes.

Many note holders will require the borrower to escrow one-twelfth of the annual property taxes and casualty insurance premiums, and require the borrower to forward property tax statements and insurance renewals to the lender for payment from the escrowed funds.  If title to the property changes hands, and a deed to the property is filed in the real property records evidencing the change in the ownership, the taxing authorities reflect the new owner’s name in the tax statements, and this alerts the note holder to the fact.  If the new owner changes the insurance policy to reflect his ownership interest (which change will be necessary to provide the new owner with insurance coverage), the change will be reflected on the insurance renewal which the note holder receives, and once again the note holder will be alerted to the fact that the property has changed hands.

Prior to 1982, the courts in certain states held that due-on-sale clauses were unenforceable under certain circumstances.  So in 1982, Congress passed the Garn-St. Germain Depository Institutions Act, which, among other things, pre-empted state law regarding the enforceability of due-on-sale clauses.
Below is the relevant text of the Garn-St. Germain Depository Institutions Act, known as Garn-St. Germain:

GARN-ST.GERMAIN

12 USC Sec. 1701j-3

Sec. 1701j-3. Preemption of due-on-sale prohibitions

Federal preemption of state interpretation of enforeceability of due-on-sale provisions in residential deeds of trust

(d)
Exemption of specified transfers or dispositions


With respect to a real property loan secured by a lien on residential real property containing less than five dwelling units, including a lien on the stock allocated to a dwelling unit in a cooperative housing corporation, or on a residential manufactured   home, a lender may not exercise its option pursuant to a due-on-sale clause upon -


(1)
the creation of a lien or other encumbrance subordinate to the lender's security instrument which does not relate to a transfer of rights of occupancy in the property;


(2)
the creation of a purchase money security interest for household appliances;


(3)
a transfer by devise, descent, or operation of law on the death of a joint tenant or tenant by the entirety;


(4)
the granting of a leasehold interest of three years or less not containing an option to purchase;


(5)
a transfer to a relative resulting from the death of a borrower;


(6)
a transfer where the spouse or children of the borrower become an owner of the property;


(7)
a transfer resulting from a decree of a dissolution of marriage, legal separation agreement, or from an incidental property settlement agreement, by which the spouse of the borrower becomes an owner of the property;


(8)
a transfer into an inter vivos trust in which the borrower is and remains a beneficiary and which does not relate to a transfer of rights of occupancy in the property; or


(9)
any other transfer or disposition described in regulations prescribed by the Federal Home Loan Bank Board.
As interest rates rose in the early to mid 60’s, lenders found themselves stuck with fixed rate loans they had made during stable, relatively non-inflationary times.  Subsequent inflationary expectations caused market interest rates to rise, but lenders were stuck with existing loans containing fixed rates of interest that were lower than rising current market rates of interest.
Example: United Savings loans $100,000 to Joe Blow secured by his home, at a 4.5% annual rate of interest, with an amortization period and maturity of 30 years.  As inflation goes to 10%, mortgage interest rates rise to 16.5%, the value of the note in the hands of United Savings plummets, since anyone purchasing the note owed by Joe Blow would require a 16.5% yield, and would not be willing to pay the full balance owed on the note to purchase the note from United Savings.
The effect was that the value of the fixed rate lender’s note fell as market interest rates rose. 

Lenders came up with various solutions:

One solution was a variable rate loan where the interest rate and the payments owed by the borrower on the note went up as market rates rose.
But the use of variable rate loans simply converted interest rate risk (the risk that interest rates would go up), into credit risk, the risk that the borrower couldn’t pay the loan and the lender would have to foreclose.
Another solution was a negative amortization loan, where the interest rate went up but the payments did not go up and the difference was added to the principle balance.  But if inflation did not dramatically increase the value of the property, then the same phenomenon occurred, and interest rate risk was ultimately converted to credit risk.

A third solution for the lender who would otherwise be stuck with a fixed rate of interest as interest rates rose was the use of a “due on sale clause,” where if the borrower sold the property, the lender could require the loan to be paid off immediately.
The original due on sale clause spoke only in terms of if the borrower “sold” the property.  
The response of creative borrowers was to contract to sell the property (using a contract for deed, or executory contract) whereby the seller was paid a substantial portion of the purchase price over time, but the seller was not obligated to deliver a deed until the full purchase price had been paid by the buyer.  As the buyer paid the seller, the seller paid the underlying loan.  The buyer was given the right to occupy the property while the contract was being performed, but the seller could cancel the contract if the buyer defaulted, and then the seller could evict the buyer.  In theory the property wasn’t sold, in the sense that a deed wasn’t executed and delivered, until the underlying loan had been paid in full.
Under the contract for deed, the seller/original borrower signed a contract where the buyer paid the seller the purchase price, with interest, over many years, and the seller used the payments to pay the underlying lender.  The buyer didn’t get a deed until the full purchase price and been paid.
What is a contract for deed?

A contract for deed is an executory contract where the seller finances the purchase price to the buyer and does not deliver the deed to the buyer until the entire purchase price plus accrued interest has been paid in full.
Why use a contract for deed?

What are the benefits to a buyer under a contract for deed:

Under federal income tax laws, the buyer using a contract for deed can deduct the interest and tax portion of the payments made to the seller on the buyer’s federal income tax return.
The buyer had equitable ownership, and could typically refinance the amount that he still owed on the contract.  Some title insurance companies ask the parties to first execute and deliver a deed, and replace the contract for deed with a note and a deed of trust, and then immediately refinance the remaining balance.
The buyer could purchase property he might not otherwise be able to buy because the seller would provide the financing.

If the buyer couldn’t qualify for a conventional, third party loan, the seller could finance the transaction using a contract for deed.
For federal income tax purposes, the seller received installment sale treatment by financing the sale using a contract for deed.

The seller did not have to foreclose in the event that the buyer defaulted.  He simply gave notice of the default to the buyer, and in accordance with the literal wording of the contract, cancelled the buyer’s rights to purchase the property and the buyer’s right of continued occupancy of the property.  Then the seller would proceed to evict the buyer, and a provision in the contract allowed him to do so, treating the defaulting buyer as a tenant at sufferance.
The contract typically provided that all amounts paid by the buyer to the seller were forfeited to the seller in the event of the buyer’s default.
Because the cancellation was between the seller and the buyer, there was no public notice of any impending forfeiture due to the buyer’s default.
Typically the buyer didn’t get legal counsel or file bankruptcy to stop the cancellation.
In a Chapter 13 bankruptcy, the owner of residential homestead property who holds title by virtue of a recorded deed and a conventional loan evidenced by a promissory note and deed of trust or other mortgage instrument can use Chapter 13 to catch up back payments and stop foreclosure over a period of 36 to 60 months.  That will change effective as of October 19, 2005, when Chapter 13 will be limited to a sixty month plan of reorganization.
Many bankruptcy lawyers get the foreclosure list and send notices of the benefits of Chapter 13 to persons facing foreclosure.  So if the creditor has to foreclose through a non-judicial foreclosure requiring a public notice, there is a good chance the debtor will file bankruptcy under Chapter 13.
On the other hand, bankruptcy courts usually treat executory contracts (including contracts for deed) similar to the way they treat leases.  If they have been terminated prior to the filing of the bankruptcy, the buyer no longer has any interest for the bankruptcy court to protect.  The automatic stay of the bankruptcy has to be lifted by the filing of a motion in the bankruptcy proceeding, but the debtor usually is not allowed to reinstate the previously terminated contract, and is usually not permitted to catch up the back payments to restore his/her interest in the property.
In the early 80’s or late 70’s, the Texas Legislature addressed abuses where seller cancelled executory contracts with little or no notice.

The statutory remedy required that notice to a buyer on a contract for deed who had paid less than 10% of the price paid toward the purchase of residential property be given notice of default by certified mail and a 15 day opportunity to cure.  If 10% or more, but less than 20% of the purchase price had been paid, then a notice of default and 30 day opportunity to cure was required.  And if 20% or more had been paid, a 60 day opportunity to cure was required.  But no public notice was required.  Therefore, bankruptcy attorneys had no way of learning of an impending forfeiture due to a default under a contract for deed.  The contract could be cancelled, and eviction proceedings could begin before the public could become aware of the situation.
That was the statutory scheme for more than two decades.
It was perceived by many that there was a fairly minimal potential for abuse by sellers because notice and an opportunity to cure was required before the buyer's interest could be terminated.
Then in the Spring of 2001, a tornado went through Ft. Worth that destroyed many homes.
One seller using contracts for deed had reputedly collected from his buyers an amount for insurance in addition to an amount for principle, interest, and taxes.  Unfortunately for the rest of us, that seller didn't buy the casualty insurance, and when the tornado destroyed several homes, the buyers were left without a remedy other than to sue the seller who had failed to buy the insurance, even though he had collected the premiums.
The State Senator Mike Moncrief (now the Mayor of Ft. Worth), pushed through the State Legislature amendments which defined executory contracts to include any contract to sell residential real estate where a buyer did not receive a deed within 180 days.
The Texas Legislature did not simply address the problem of a seller who collects an insurance escrow and then does not purchase the insurance.  Instead it threw out the baby with the bath water.  It created a law that so completely discourages the sale of real estate on a contract for deed or executory contract so as to virtually eliminate it as a means of disposing of residential real property.
In this writer's opinion, the State Legislature clearly overreacted to the perceived problem.
This is a classic example of bad facts, one egregious example of a bad apple, creating a disparate overreaction, and ruining the entire barrel.
A few packages of Tylenol are poisoned.  Now we spend literally millions of dollars every year with packaging required by the government.  The same nut who poisoned the Tylenol could just have easily injected something into a milk carton.

A few judges are attacked in the courtroom.  Now we spend millions of dollars in courtroom security.  The same nuts who shot at and killed judges in the courtroom could do so right out in the streets or at the judge's home.
A shark attacks someone.  More people are killed each year by vending machines falling on them than by shark attacks.  But thousands will not go into the water out of fear of shark attacks.
THE RECENT HISTORY OF HB 1823/SB 629:
Senator Eddie Lucio, a Democrat from Harlingen, introduced SB 629.  Representative Harold Dutton, a Democrat from Houston, introduced HB 1823.  The concept was undoubtedly intended to address egregious situations where tenants who had options to purchase the property they were renting defaulted, and lost their option fees.  If the acts of a few landlords created the problem, it could have been addressed by requiring a notice of default, and an opportunity to cure the default.  In the opinion of this writer, the Texas State Legislature threw out the baby with the bath water.
When SB 629 went to the committee studying the bill in the Senate, it passed out of committee 9 – 0.
When SB 629 went to the full Senate, it passed 29 – 1.  The only no vote came from Senator Nelson.
HB 1823/SB 629 (the "Act") makes changes to the previous statute.  To understand the Act, you must read it in conjunction with the previous law regulating executory contracts and contracts for deed.
Among other things, the Act defines an executory contract to include: 

“an option to purchase real property that includes or is combined or executed concurrently with a residential lease agreement together with the lease, is considered an executory contract for conveyance of real property.”

In an option contract, time is always of the essence.  The party to whom the option is granted (the “optionee”) pays a sum certain (the option fee) to the person who grants the option (the “optionor”), for the right to buy property at a specified price (the “strike price”) by a certain deadline (the “option deadline”).

In an option, the buyer/optionee is not obligated to purchase, at least not until he/she exercises the option by signing a binding, bi-lateral contract.
The seller/optionor is obligated to sell if the buyer/optionee exercises his option (elects to purchase the property).

Under the terms of the option, the optionor’s only remedy if the optionee does not elect to exercise the option is retention of the option fee.  It is this provision that distinguishes an option from a bilateral contract.
According to the Act, Sections 5.066, 5.067, 5.071, 5.075, 5.081, and 5.082 of the old executory contract law do not apply to leases with options.
These provisions are cited above:

The Act provides for a different set of rules to apply to a lease combined with an option if “the term of the contract is three years or less (and the purchaser and seller, or the purchaser’s or seller’s assignee, agent, or affiliate, have not been parties to an executory contract to purchase the property covered by the executory contract for longer than three years).
If this situation is presented, then only the following sections apply:

Sections 5.063 – 5.065 – (relating to the required notice of default and opportunity to cure);
Section 5.073 – (relating to the inability to waive the provisions of the Act);
Section 5.083 – (relating to the requirement that the property be properly platted);
Section 5.085 – (relating to the requirement that the property have no liens and that the property be owned in fee simple throughout the entire term of the contract).
Section 5.063(a)(2) does not apply (relating to the buyer’s ability or right to pledge his interest in the property to place improvements on the property).
In this writer's opinion, the biggest problems with the Act include the following provisions:

"5.073 - “A seller may not include as a term of the executory contract a provision that: 

(1) imposes an additional late-payment fee that exceeds the lesser of:

(A) eight percent of the monthly payment under the contract, or

(B) the actual administrative cost of processing the late payment;"
and:
"The executory contract, including a lease coupled with an option, may not include a provision which

(3)
“imposes a prepayment penalty or any similar fee if the purchaser elects to pay the entire amount due under the contract before the scheduled payment date under the contract”
or 

(4) "forfeits an option fee or other payment under the contract for a late payment;"
or

(5) "increases the purchase price, imposes a fee or charge of any type, or otherwise penalizes a purchaser leasing property with an option to buy the property for requesting repairs or exercising any other right under Chapter 92."
(b) a provision of the executory contract that purports to waive a right or exempt a party from a liability or duty under this subchapter is void."
One change to the existing statute will be helpful to some who violate the statute:

5.077 A seller who conducts less than two [in other words, one] transactions in a 12-month period under this section who fails to comply with Subsection (a) [requirement to provide annual accounting statement] is liable to the purchaser for liquidated damages in the amount of $100 for each annual statement the seller fails to provide to the purchaser within the time required by Subsection (a) – [by January 31st following each calendar year] plus reasonable attorney’s fees.
But if the seller conducts two or more transactions, then the $250 per day liquidated damage provision applies.
FINAL THOUGHTS:


It is very important to comply with the Act.  However, the Act does not amend the following provision of the statute regulating executory contracts.


"(a)
This subchapter applies only to a transaction involving an executory contract for conveyance of real property used or to be used as the purchaser's residence or as the residence of a person related to the purchaser within the second degree by consanguinity or affinity, as determined under Chapter 573, Government Code.  For purposes of this subchapter, a lot measuring one acre or less is presumed to be residential property."


Commercial property is not affected by the Act.


"(c)
This subchapter does not apply to an executory contract that provides for the delivery of a deed from the seller to the purchaser within 180 days of the date of the final execution of the executory contract."


A standard contract with a closing which requires the seller to deliver a deed to the purchaser within 180 days of the date of the final execution of the executory contract will not be affected.  Presumably there should be no problem in leasing your property to a buyer who has a contract that provides for the delivery of a deed from the seller to the purchaser within 180 days.

Leases with options in effect prior to January 1, 2006, appear to be outside the amendments to the previous executory contract statute.
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